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Rensselaer County DA
Mary Pat Donnelly

• 20 years as a Court
Attorney for the Unified
Court System

• 6 years as Judge of the
East Greenbush Town
Court

• Started first term as DA
in January 2019



What is the District Attorney?

• County Law § 700: Top law enforcement officer for the
county.

• Responsible for the review and prosecution of all state law
crimes and misdemeanors committed in the county

• Prosecutor’s job is to do JUSTICE, not necessarily secure a
conviction



United States Supreme Court
Justice Berger (1935):

• “The Prosecutor is the representative not of an ordinary
party to a controversy, but of a sovereignty . . . whose
interest, therefore, in a criminal prosecution is not that it
shall win a case, but that justice shall be done.  As such, he
is in a peculiar and very definite sense the servant of the
law, the twofold aim of which is that guilt shall not escape
nor innocence suffer.  He may prosecute with earnestness
and vigor –indeed, he should do so.  But, while he may
strike hard blows, he is not at liberty to strike foul ones.  It is
as much his duty to refrain from improper methods
calculated to produce a wrongful conviction as it is to use
every legitimate means to bring about a just one.” Berger v.
United States, 295 U.S. 78, 88 (1935).



Rensselaer County District
Attorney’s Office

• 1 Chief Assistant District Attorney

• 1 Chief of Staff

• 12 Assistant District Attorneys

• 4 Crime Victim Liaisons

• 4 Investigators (retired law enforcement)

• 4 Support Staff – “case trackers”

• 1 Parole Reentry Coordinator

• 2 additional executive staff – secretary and confidential assistant dedicated to electronic
discovery implementation



Jurisdiction

• Rensselaer County consists of 14
towns, six villages, as well as the
two Cities of Troy and Rensselaer

• County Population of 156,780

• In 2019, our office prosecuted
1291 felonies and 3441
misdemeanors

• Murder
• Rape
• Robbery
• Burglary
• Felony Assault
• Felony Larcenies
• Felony Drug Cases
• Sexual Assault Related Cases
• DWI
• Vehicular Assaults
• And other crimes



Rensselaer County
Law Enforcement Agencies

Police Agencies: Towns/Villages

• New York State Police
• New York State Park Police
• Rensselaer County Sheriff’s

Department
• Troy PD
• Rensselaer PD
• East Greenbush PD
• North Greenbush PD
• Schodack PD
• Hoosick Falls PD
• Nassau PD

• Town of Berlin

• Town of Brunswick

• Town of East
Greenbush

• Town of Grafton

• Town of Hoosick

• Town of Nassau

• Town of North
Greenbush

• Town of
Petersburgh

• Town of Pittstown

• Town of
Poestenkill

• Town of Sand
Lake

• Town of
Schaghticoke

• Town of Schodack

• Town of
Stephentown

• Village of
Castleton-on-
Hudson

• Village of East
Nassau

• Village of Hoosick
Falls

• Village of Nassau

• Village of Valley
Falls



Article 245: effective January 1,
2020

On April 1, 2019, New York
State passed sweeping criminal
justice reform legislation
requiring prosecutors to
disclose their evidence to the
defense earlier in case
proceedings.
Discovery reform repealed and
replaced New York State’s
existing discovery law, CPL
Article 240, with the new Article
245.



Discovery Rules
Changed Dramatically in 2020

• Defense no longer needs to file a “demand for discovery.”  Prosecution now has the
burden to turn over discoverable material and must certify compliance in order to answer
ready for trial.

• Discovery used to take place only in cases headed to trial (about 3-5% of cases) now, it
must be complete in 100% of cases.

• New law requires prosecution to turn over, “all items and information that relate to the
subject matter of the case and are in the possession, custody or control of the
prosecution or persons under the prosecutions direction and control..”

• Massive amounts of material never before produced is now required to be turned over
within 15 days, on every case!  It was also unclear as to whether or not traffic tickets
would be included in the new discovery obligation.

• Major gripe of most prosecutors: workload is more than doubled and NO FUNDING
attached.



“Early, Open, Automatic…”
Pros and Cons

PRO: Law enforcement agencies are now REQUIRED to turn over
materials to the District Attorney’s Office.  DEMS – Digital
Evidence Management System - has the potential to improve our
efficiency.  Theoretically, prosecutors will have more information
to make critical determinations as to how (and if) cases will move
forward.  Most importantly, defense attorneys will have the
information they need to protect the rights of their clients.

CON: Much easier said than done.  An “open file policy” is not
simply a matter of throwing your folder into the copy machine.
Massive amounts of material for prosecutors to examine, redact
and turn over in a very short period of time.  Further, the law gives
an extremely broad definition of what IS discoverable under 245.
And, certain items, such as lab reports, are not complete and not
available within 15 days of arraignment.  Where does it end?
What is considered “relevant”?



CPL Section 245.50
Certificate of Compliance:

Discovery now tied to Speedy
Trial Readiness

– Beginning January 1, 2020, People are required to serve upon defendant and the
Court, within 15 days, a Certificate of Compliance attesting that all discovery, except items
covered by a protective order, have been disclosed.

– The Certificate of Compliance shall state that “after exercising due diligence  and
making reasonable inquiries to ascertain the existence of material and  information
subject to discovery,” the People have “disclosed and made available all known
material and information subject to discovery.” People have a continuing duty to
disclose (CPL § 245.60)

– One issue not contemplated by the Legislature: unrepresented defendants or those
represented by PD at arraignment who are later found not to qualify.  Difficult for DA’s
office to determine to whom the certificate of compliance should be directed.
Demonstrative of just how short the 15 day period is.

– Trial Readiness: absent an individualized finding of exceptional circumstances by the
Court, the People shall not be deemed ready for trial (CPL 30.30) until the Certificate
of Compliance has been filed.



Concerns from prosecutorial
perspective:

Where to begin?

One issue for discussion which has had identifiable
consequences: Article 240 included a litany of items which
needed to be turned over.  The new Article 245 encompasses
all information relevant to case – this specifically includes the
names and adequate contact information of witnesses.
Additionally, the prosecutor must furnish a complete record of
judgments of conviction for all defendants and all persons
designated as potential prosecution witnesses.  Prior to
January, witness identity could be protected until a matter was
headed to trial.



Issues with Witness Cooperation
in 2020

It has been well documented in the media.  In one example,
the North Greenbush Police found difficulties in a shooting
investigation:

•“This was a tough case”, said Police Chief David M. Keevern.
“Witnesses were reluctant to cooperate because of fears that
their identity would be immediately known by the defendant
due to the new sections of the Bail Reform package…cases
like this highlight the dangers hidden in the Discovery portion
of Bail Reform. This was a case where citizens were forced to
decide whether to place themselves in danger by cooperating
or to place the general public in danger by not cooperating.”



Technical Challenges
In Rensselaer County

• Bandwidth, network, and desktop technology unable to
accommodate increased demands.

• DEMS system created for e discovery was not supported by
our system until December 2019

• System-wide shutdowns of DEMS throughout January 2020
due to system overload and other issues.



Jefferson County DA Kristyna Mills

With two attorneys planning to quit leaving office with
only five total employees, “We are getting to the position
where we will no longer be able to cover all our courts.”

Albany County DA David Soares

“Not one single prosecutor in the state of New
York could have anticipated what the actual
fiscal impact as well as the operational impact
on their offices were going to be.” Soares said.



and along came COVID to give
us all a dose of perspective!!

•And then, one quarantine eve, we learned that the legislature
had reformed the reforms.

•Prosecutors across the land breathed a sigh of relief –
through our masks, of course.



“As soon as practicable" but
not later than 15 calendar days
after arraignment.

As soon as practicable but no later than:

▪ 20 calendar days after arraignment when
in custody. CPL § 245.10(1)(a)(i).

▪35 calendar days after arraignment when not
in custody. CPL §  245.10 (1)(a)(ii).

▪No less than 15 days before trial of a petty
offense.* CPL §  245.10 (1)(a)(iii).

January 1, 2020:January 1, 2020:
CPL CPL §§  245.10 245.10 (1)(a)(1)(a)

Time to turn over discoverable materials was increased 
and incarcerated defendants are now distinct from those at liberty

*Petty Offenses are VTL traffic infractions and municipal codes of a village, town, city, or
county that do not carry statutory jail time. CPL § 245.10 (1)(a)(iii).

May 2020May 2020
RevisionRevision

CPL CPL §§ 245.10 245.10
(1(1)(a))(a)



• 30 calendar day stay for
discoverable materials that are
exceptionally voluminous or
materials not in prosecutor’s
actual possession “despite
diligent, good faith efforts”

• Distinguished from motion to
extend time allowable under CPL
§ 245.70 (2)

• But “automatic” nature of the stay
was not embraced by all of the
judiciary – clarification
desperately needed

• Adds reference to “video
footage from body-worn
cameras, surveillance
cameras, or dashboard
cameras”, as an example of
materials which may be
“exceptionally voluminous”
and subject to the automatic
stay

January 1, 2020:January 1, 2020:
CPL CPL §§ 245.10 (1)(a) 245.10 (1)(a)

May 3, 2020 May 3, 2020 Revision:Revision:
CPL CPL §  §  245.10 (1)(a245.10 (1)(a))

30 Calendar Day Stay for Voluminous Materials 



▪ Automatic Redactions are now extended to the identities of:

▪ 911 callers (unless they are going to be called at trial, in which case identity must be
disclosed at least 15 days before trial)

▪ victims or witnesses of any sex crime or sex trafficking, or

▪ victims or witnesses where defendants are gang members, but only to the extent that the
gang falls             within the definition of a criminal enterprise

▪ However, defendant may move the Court for disclosure

May 3, 2020 May 3, 2020 Revision:Revision:
CPL CPL §  §  245.10 (1)(a)(iv)(A)245.10 (1)(a)(iv)(A)

Certain Discoverable Information May Be Automatically Redacted Without a Motion



▪ Discovery timelines may be extended by motion pursuant to CPL
§ 245.70 (2) when:

- Discoverable materials are exceptionally voluminous or,

-Despite diligent, good faith efforts, are otherwise not in the actual
  possession of the prosecution

▪ Voluminous materials include, but are not limited to, video footage
from body worn cameras, surveillance cameras, or dashboard
cameras.

▪ Gives clarification that the time frame can be extended by the
Court, even beyond the automatic 30 day stay.

2020 Revision:2020 Revision:
CPL CPL § § 245.10 (1)(a)(iv)(B)245.10 (1)(a)(iv)(B)

Motion for Extension  



• Prosecution must disclose the
names and adequate contact
information for EVERYONE with
information or evidence relevant
to the charges or defenses
thereto; and designate who is
expected to be called as a
witness.

• Information regarding
confidential informants may be
withheld and redacted from
discovery materials without need
for a motion pursuant to CPL §
245.70.

• Reinforces that the identities of
the witnesses delineated in the
previous slide may be withheld
and redacted from discovery
materials without need for a
motion under CPL §  245.70.

OLD: CPL OLD: CPL §§ 245.20 (1)(c) 245.20 (1)(c) 2020 Revision:2020 Revision:
CPL CPL §  §  245.20 (1)(c)245.20 (1)(c)

Witness Information 



• Upon motion, defense counsel may request to visit the crime scene for
the purposes of inspection, photography or measuring the scene or
premises.

• The Court must weigh the defense counsel’s need for access against the
privacy and actual hardship of the owner of the premises.  However, the
Court may still deny the motion if the evidence can be preserved in an
alternate manner.

• Prosecutors fear “revictimization” of crime victims.  December 2019
Hannukah stabbing attack in Rockland County – DA vehemently opposed
defense attorney’s application to visit the Rabbi’s private home where the
stabbing occurred.  Locally, an Albany County Judge granted permission
for defense to visit a radio station where a sexual assault had allegedly
taken place several years prior.

• *CPL 245.30 was not changed by the new amendments.

CPL CPL §  245.30§  245.30 (2)* (2)*

Defendants Right and Ability to Visit the Crime Scene 



• Who can inspect the scene or Premises?
• There is no actual authority which provides defendants the right

to enter the premises themselves, rather, a strict reading of CPL
§ 245.30(2) shows that the statute only explicitly provides for
defense counsel to enter the premises, the defendant may not
tag along. People v. Augustus, 2020 NYLJ Lexis 589, (2020).

• However, there is no guidance for circumstances where a
defendant is acting as their own attorney pro se.

• When is the latest that this motion can be filed?
• Also unclear. However, CPL § 270.50 governs juries ability to

visit the scene or premises of a crime.
• In comparison, the standard for juries to view a scene is whether

it has “substantially changed.” In a 1996 decision,  the First
Department ruled that the addition of an air conditioner and
partial destruction of window bars was a substantial change
preventing a jury from viewing the location that a witness saw a
crime occur from. People v. Wilson, 225 A.D.2d 497 (1st Dept.
1996).

CPL CPL §  245.30§  245.30 (2) (2)

Defendants Right and Ability to Visit the Crime Scene 



• Once the prosecution completes their initial discovery obligations under CPL §
245.20 (1), except for discovery that is lost or destroyed under CPL § 245.80 (1)(b)
and protective orders, then they may file a certificate of compliance with
discovery.

• The prosecution will not be subject to any adverse consequences when the
prosecution files a certificate of compliance filed in good faith and reasonable
under the circumstances; but the court may grant a remedy or sanction for
discovery violations under CPL § 245.80.

• Ameliorates some of the concern regarding circumstances beyond the control of
prosecutors, grants Courts the authority to make inquiries into individualized
circumstances and to weigh actions by an ADA to determine diligence and good
faith.

2020 Revision:2020 Revision:
CPL CPL § § 245.50 (1)245.50 (1)

Certificate of Compliance and Trial Readiness 



• Absent a finding of exceptional
circumstances by the Court, the
prosecution may not be
deemed ready for trial until a
proper certificate of compliance
is filed.

CPL CPL §§ 245.50 (3) 245.50 (3) 2020 Revision:2020 Revision:
CPL CPL §  §  245.50 (3)245.50 (3)

Trial Readiness: new language gives the People a fighting chance to comply



• At the direction of either party, the court may order the discovery or
inspection of any kind of material or information under this article be
denied, restricted, conditioned, or deferred.

• Revision now specifically states that, upon a showing of good cause,
the Court may allow, for 911 calls, the disclosure of a transcript of an
audio recording in lieu of the recording.

2020 Revision:2020 Revision:
CPL CPL §  §  245.70 (1)245.70 (1)

Discovery Subject to Protective Order 



• A defendant may waive their right to receive discovery.

• To accept the waiver, the court must inquire into the defendant’s
understanding of their right to discovery and their right to waive discovery.

• Defense counsel may advise their client of their defendant’s right to discovery
and their right to waive discovery, but such counsel cannot be a condition of a
plea bargain.

2020 Revision:2020 Revision:
CPL CPL §  §  245.75 (1)245.75 (1)

Waiver of Discovery



Repeal of Civil Rights Law
50-a

• What is it and why did it exist in the first place?

• New York Civil Rights Law Section 50-a was passed in 1976 to
protect testifying officers from cross-examination about
“unsubstantiated and irrelevant complaints” which had been filed
against them.  The intent was to restrict cross-examination and
prevent defense attorneys from questioning them about their
personnel records.

• The law deemed confidential all police personnel records used to
evaluate performance toward continued employment or promotion,
unless the officer consented to the disclosure of those records or a
court ordered their production.

• *also applies to fire personnel



Why is it relevant to our
discussion on Discovery ?

• A developing issue since the repeal in June 2020

• Previously, the People provided information regarding substantiated claims
of misconduct pursuant to Giglio obligations (if they knew about them).

• New CPL 245.20 (1) (k) (iv) requires prosecutor to turn over “all evidence
and information, including that which is known to police or other law
enforcement agencies acting on the government’s behalf in the case, that
tends to impeach the credibility of a testifying prosecution witness.”



Now a requirement of
Discovery

It is now not only a constitutional and ethical issue, the obligation to turn
over information relating to substantiated claims is also statutorily
required.

Prior to the repeal of 50-a, the material was available only pursuant to
subpoena, which meant that disciplinary records were not within the
custody or control of the District Attorney’s office.

Now, this information is public and therefore falls under the purview of
CPL 245.20 (1) (k) (iv).

We continue to work with law enforcement to ensure that we have all
relevant information needed to certify compliance.



THANK YOU

Mary Pat Donnelly
Rensselaer County District Attorney

mdonnelly@rensco.com
518-270-4040


